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The Lord Biſhop of Kildare, Dean of 
the Cathedral Church of the Holy Plaintiff in Error. 
Trinity, Dublin, | 


9 


| His Grace the Archbiſhop of Dub- 2 
lin, „ ga: 


The Defendant's CASE. 


| | $ 2 HE Plaintiff in Error brought his original Action upon a Prohibition in 


the Court of Common-Pleas in Ireland, where Judgment was given againſt 
him for the Defendant : which Judgment was, on a Writ of Error brought 
„ by the Plaintiff, affirmed in the Ring's-Bench in Ireland, and after- 
wards on a like 

Judgment of the Kzng's-Bench in England this Writ of Error is now brought. 

The principal Queſtion in the Cauſe was, Whether the Dean and Chapter of the 
Holy Trinity Dublin, within the Dioceſs of the Archbiſhop of Dablin, is viſitable 
by the faid Archbiſhop as Ordinary of the ſaid Dioceſs. 3 

The Cafe arifeth on ſpecial Pleadings, but chiefly is grounded upon the Plaintiff's 
Declaration. | | | 
That all Deans and Chapters being of Royal Foundation, ought by the Laws of 
Ireland to be governed according to the Rules in the Charters by which they are 


to be appointed in that behalf, and not otherwiſe ; and ought not to be ſubje& to 
the ordinary Viſitation. of any Archbiſhop or Biſhop of Ireland, nor to be cited by 
any ſuch Archbiſhop or Biſhop at their ordinary Viſitation. 

Thar no Royal Donative 7 to be viſited by any Archbiſhop, or Eccleſiaſtical 
Perſon having ordinary Juriſdiction, by virtue o ſack ordinary Juriſdiction. 

That the Priory of the Church of the Holy Trinity Dublin, was an antient 


founded, and to be viſited by the Chancellor of Ireland, or the King's Commiſſioners Je 


Defendant in Error. 


Writ of Error affirmed in the Ning s-Bench in England, from which 


The Plaintiff 's 
Declaration ſets 


Priory, and of Royal Foundation; and the Church of the Holy Trinity Dublin | 


was alfo of Royal Foundation. | | | | 
Thar King Henry the VIIIth being ſeized in Fee, in right of his Crown of 
trelawd, of the faid Priory, and of all the Lands, Tenements and Hereditaments 
belonging thereto, by his Letters Patent dated the 1oth day of May in the 33d of 
his Reign, did Tranſpoſe and Change the faid Priory and Convent of the Cathe- 
dral Church of the Holy Trinity Dublin, into a Dean and Ch 
dral Church of the Holy Trinity Dublin; and diſcharged the faid Prior and nine 
Canons of the ſaid Priory as well from their Rules as Habit, and enabled them to 
purchaſe to themſelves and their Heirs, and the Heirs of each of them, Lands, Te- 


2 of the Cathe- 


de reputed for ſecular Presbyters; and conſtituted the Prior, Dean one of the 
anons, Chanter, another, Chancellor, another, Treaſurer, and the fix others, Vicars 
boral, in the ſame Church; and incorporated the Dean, Chanter, Chancellor, Trea- 


larer, and Vicars Choral, and their Succeflors, by the Name of the Dean and Chapter 


df the Cathedral Church of the Holy Trinity Dublin; and gave the ſaid Chapter 
Power to my what Lands, Tenements and Profits of the ſaid Church, each of 
em ſhould h 


ave, with other Clauſes relating to their Orders and Government; 
Wing to the King, his Heirs and Succeſſors, the Nomination, Donation and In- 
ment of the Dean, Chanter, Chancellor and Treaſurer, and their Succeſlors. 

Thar King Philip and Queen Mary by their Letters Patent, in the firſt and 
Econd Years of their Reign, reciting, That Kin 


amber of ſix Presbyters, and two Choriſter Boys, to ſerve during his Pleaſure, 
nd granted certain Penſions to each of the ſaid Miniſters and Choriſters during his 
Heafure : Did grant that the ſaid ſix Presbyters, and two Choriſters ſhould con- 


nue for ever; and that the Dean and Chapter of the faid Metropolitan Church 
ff the Holy 


horiſters, and of all other inferior Officers in the ſaid Church. 
| | | That 


5 Edward the VIth by his Letters 
Fatent, did grant that the Officers of the ſaid Church ſhould be encreaſed to the 


10 May, 33 
Hen. 8. 


dements and Hereditaments, as well Spiritual as Temporal; and that they ſhould 


Trinity Dublin, ſhould have the naming of the ſix Presbyters and two 


2 J 


12 June, 2 Jac. . That King James I. by his Letters Patent, bearing Date the 12th day of June 
in the 2d Year of his Reign, did conſtitute the {aid Church of the Holy Trinity 
Dublin, to be the Cathedral Church of the Holy Trinity Dublin, and changed the 
ſaid Vicars Choral into Canonical Prebendaries, and the ſaid ſix Presbyters into 


ſix Vicars Choral; and appointed the ſaid Cathedral Church to conſiſt of one Dean, 


one Chanter, one Chancellor, one Treaſurer, three Canonical Prebendaries, ſix Vi- 

cars Choral, and four little Choriſters; and conſtituted certain Perſons by Name, 

5 Dean, Chanter, Chancellor and Treaſurer, and three Prebendaries, viz. of St. Mi- 

1 chael in Dublin, St. Michael juxta Dublin, and St. John in Dublin; and incorporated 
by the Name of the Dean and Chapter of the Cathedral Church of the Holy Trinity 
Dublin, with other proper Clauſes of Incorporation, and granted and confirmed to 
the Dean and Chapter, and their Succeſſors, as well the Cathedral Church as all 
Lands, Rectories, &c. which antiently belonged to the ſaid Priory; and that the 
ſaid Dean, Chanter, Chancellor, Treaſurer, and three Prebendaries might each of 
them live the more decently and conveniently in his Degree and Dignity ſeparately, 
he aſſigned to the Dean ſeveral Lands, to the Chanter other Lands, to the Treaſurer 
other Lands, and to each of the ſeveral Prebendaries other diſtin Lands; and that 
every one for himſelf ſhould diſtinctly and ſeparately have and enjoy all the Lands, 
Hereditaments and Poſſeſſions, as well Spiritual as Temporal, to him and his Suc- 


Defendant's Plea. 


ceſſors ſeparately, as before aſſigned, and that he = 
ſoever Court, and before whatſoever Judges or Juſ 


px ſue and be ſued in what. 
ices, in all Cauſes, Actions, 


Suits and Demands ſeverally concerning the fame. | | | 
That by virtue of theſe Letters Patent, the ſaid Dean and Chapter were a Body 
Politick, and have all along exerciſed the Power to them given, without any Intro- 


miſſion of any Archbiſho 
That the Deanery of the 


of Dublin. | | 
Holy Trinity Dublin, was lately yacant by the Tran- 


Nation of the late Biſhop of Kildare, and Dean of the ſaid Church; which Deanery 
the ſaid late Biſhop of Kildare held in Commendam to the See of Meath. | 

The late Queen by Letters Patent dated the 22d of September, in the fourth 
Year of her Reign, made the Plaintiff Dean of the ſaid Church; by virtue of which 
ſaid Letters Patent the Plaintiff is made Dean of the ſaid Church, and has ever ſince 
enjoyed all the Rights and Privileges by the ſaid Letters Patent granted. 


That the Cognizance of Royal Grants belongs to the King and his Courts, 
and not to the | | 


ccleſiaſtical Courts. 


That the Archbiſhop, to aggrieve the Plaintiff, impleaded him as Dean of the 
ſaid Church of the Holy Trinity of Dublin in the Court Chriſtian, in Cauſa Viſita- 
tionis Ordinarii ipſius Archiepiſcopi, within his Dioceſs, as Archbiſhop of Dublin, un- 


der pretence of a Contemp 


t in not appearing in the ſaid Viſitation of the ſaid 


Archbiſhop, and duly undergoing the ſame. 7 
The Defendant craves Oyer of the ſaid ſeveral Letters Patent, and the ſame are 


ſet forth in hec verba: By which it appears that in the ſaid Letters Patent, granted 
by King Henry VIII. it is further contained, That the ſaid King 
and declare, that the ſaid Cathedral Church ſhould be the Archiepiſcopal Seat of 


did further will 


Dublin, as it before was and uſed to be, prohibiting nevertheleſs the then 9 
of Dublin and his Succeſſors, that he or his Sueceſſors ſhould preſume to exerciſe 


other ordinar 


y Juriſdiction or Authority than the ſame Archbiſhop formerly uſed to 
exerciſe there whilſt it was a Priory. | 


And further faith, that the Archbiſhoprick of Dublin is an antient Archbiſhoprick, 
and that the Church of the Holy Trinity Dublin is an antient Church within the 
Diocels of Dablin, and time out of mind was the Cathedral Church of that Arch- 


rick ; and that the faid Priory was an antient Priory, in which Prio 


biſho 

the 3 of the Order of St. Victor, 
Prior, obſerving Canonical Rules, and doing divine Service; and that the ſaid Prior 
and Canons time out of mind until their ſaid Tranſlation into a Dean and Chapter 


by King Henry VIII. and the ſaid Dean and Chapter ever ſince were the Chapter of 


lived 


and of the Regulation of St. Auſtin, under one 


the Archbiſhops of Dablin for the time being; and that the Defendant and all his 
Predeceſſors Archbiſhops of D#blin time out of mind, by their ordinary Juriſdiction, 
have viſited the ſaid Prior and Canons till the faid Tranſlation, and the faid Dean 
and Chapter ever fince as often as there has been occaſion. | 
The Defendant further ſaith, That the ſaid Defendant then and yet being Arch- 


biſhop of Dablin, the 8th of March 1710. at St. Sepulchres within the Dioceſs of 


Dublin, in the County of Dublin, did decree to hold a Viſitation Ordinary of the 


laid Dean and Chapter in the Chapter-Houſe of the ſaid Dean and Chapter, ſituate 
within the faid Cathedral Church of Dablin, and being the uſual Place for holding 
ſuch Viſitations, on the gth of April 1711. according to Law, and according to the 
Manner and Cuſtom aforeſaid ; and the Plaintiff in Error then and yet being re 
| | | 0 
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of the Cathedral Church of the Holy Trinity Dublin, was afterwards the 16th of | 
March 1710. duly ſummoned and cited, | F 
That the Defendant the ſaid gth of April 1711. between the Hours of ten and 
eleven in the Forenoon, being the uſual Hour for making ſuch Viſitation, came to the 
Weſtern Door of the ſaid Cathedral Church, being the uſual Place where the Dean, 
Prebendaries and other Officers, as often- as they had Notice of ſuch Viſitation, 
uſed to wait the coming of the Archbiſhop, and being the uſual Doors and Paſſage by 
which the Archbiſliops uſed to go to the ſaid Chapter-houſe; but the ſaid Doors were 
ſhut at the time of the Defendant's coming to them, and no other Paſſage to the 
ſaid Chapter-houſe was open, ſo that the Defendant tho he was ready, and tried by 
all lawful Means, could not enter and go to the ſaid Chapter-houſe to make his ſaid 
Viſitation there: whereupon the Defendant begun and held his faid Viſitation Or- 
dinary of the ſaid Dean and Chapter at the ſaid Weſtern Door of the ſaid Church, 
being within the Dioceſs of Dublin; and tho the Plaintiff was duly ſummoned as 
aforeſaid, and cited to appear and undergo the ſaid Viſitation Ordinary as was uſual, 
and was ſolemnly called, yet he did not appear, nor would undergo the faid Viſita- 
tion; and thereupon the Archbiſhop pronounced him Contumacious in his ſaid Vi- 
ſitation on the ſaid gth of April 1711. becauſe there was no Paſſage open for the 
ſaid Archbiſhop to make his ſaid Viſitation in the Chapter-Houſe, and becauſe the 
Defendant did not appear at the faid Viſitation; and then the Archbiſhop pro- 
_ rogued his ſaid Viſitation to Sz. Patrick's Church Dublin, being within the Dioceſs 
of Dublin, where ſuch Proceedings were had, as in the Declaration ſer forth, as was 
lawful for the ſaid Archbiſhop to do. | 


And then the ſaid Archbiſhop concludes his Plea with a Traverſe, or Denial that Traverſe: 
the ſaid Priory was of Royal Foundation. | | | 
The Plaintiff demurred ſpecially to the Defendant's Plea; and after ſeveral Ar- Demurrer. 
ouments Judgment was given for the Defendant, that he ſhould have a Writ of | 
Conſultation. : | | 
The Plaintiff afterwards brought a Writ of Error in the Ning's- Bench in Ireland; 
and after ſeveral Arguments, the Judgment of the Common-Pleas was affirmed in 
the ſaid Court of Kzng's-Bench. | | | 
The Plaintiff afterward brought a Writ of Error in the Kzng*s-Bench in England; 
and after ſeveral Arguments there, both the former Judgments were affirmed. | 
The matter inſiſted on in the Kzng*s-Bench in England for Error was, that that 
part of the Archbiſhop's Plea whereby he Traverſes, or denies that the Priory was 
of Royal Foundation, is immaterial and inſufficient, which was ſhewn in the Dean's 
Demurrer for cauſe of Demurrer. | 


But by the Opinion of the Court, without any difficulty, the Traverſe was re- 
ſolved to be good. Wo 1 
The Dean in his Declaration ſets forth, That Deans and Chapters of Royal 
Foundation, or Royal Donatives, are not ſubject to the Viſitation of the Arch- 
biſhop or Biſhop. ho Fr | | 
Then ſets forth that the Priory of the Church of the Holy Trinity Dublin, was 
of Royal Foundation. | x 


Then ſhews the Tranſlation of the Priory into a Dean and Chapter by King 
Henry VIII. Cc. 1 | 
It is conceiv'd that there is no Colour to ſay the "Tranſlation into a Dean and 
Chapter made by King Henry VIII. cauſed this Church to become a Royal Foun- 
dation; for the effect of that was only to diſcharge the Prior and Canons from 
Rule and Habit, and to change them from Regular into Secular Clergy; but all 
matters in reſpect of Viſitation remain'd juſt as they. were before, and the Arch- 
biſhop might do every thing after the Letters Patent of Tranſlation that he might 
do before. | | 3 2 
If that be ſo, then the only material Fact alledged in the Declaration to exempt 
the Dean from the Viſitation of the Archbiſhop is, that the Priory was of Royal 
Foundation, and this the Archbiſhop hath Traverſed in his Plea; that is, deny'd 
it ſo as to put it in Iſſue to be tried, which Trial the Plaintiff hath by de- 
murring declined. And this Traverſe being taken upon the only Fact the Decla- 
ration material to the point of the Cauſe muſt be good, or elſe the Declaration is 
. in either of a e Caſes the Judgment ought (as is humbly ſubmitted) to 
e affirmed. „ 
If the Archbiſhop hath a right to viſit the Dean and Chapter, the manner of his 
Viſitation will not be at all material in this Cafe, becauſe any Error or Defect in 


the manner of Viſitation may be remedied by Appeal, and is no Foundation for a 
Prohibition. | | | 


For 


28A 
* 
2 

T 


TX] 
For theſe and other Reaſons appearing im the Record, the Defendant the 
Archbiſhop of Dublin humbly prays this Hononrable Houſe to affirm 
the three ſeveral Fudgments unanimouſly given in the Courts of Com- 


mon-Pleas and King's-Bench in Ireland, and of the King's-Bench in Eng- 
land, with Exemplary Coſts. | 
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JEE ²˙³’5 ů —ŹʒI ... 3 m0 ro 
, : b "x a . # «4 ; A ” ? 
* P p 2 = . " # * * g #7 # k * as 5 


ä P ro AE ST I 


12 


— „ . * 


a by 4 3d # 
„ 
18 
— 
— > 5 
fon BY 5 


